#36.35 8/1/70
Second Supplement to Memorandum 70-59
Subject: Study 36.35 - Condemnation (Possession Prior to Fipal Judgment and
Related Problems)

A significent issue is the ¢pe presented by the Cowan case {attached as Exhibit
VII--vhite of Memorandum T70-59): Can the appraisal used to fix the amount of an
immediate possession deposit be used as an edmiseion of the condemnor or can the
property owner call the state's staff appralser as & witness and then impeach him
by ebowing his prior immedimte possession deposit appraisal?

The staff discusses this matter on peges 6-8 of Memorandum 70-59. No
change is propoeed by the staff in the provision previously approved by the Com-
mission and included in the tentative recommendation to deal with this problem.
In Memoraudum 70-59, the staff suggests only that the Comment to Section 1268.10
be expanded to note that the section would change the rule of the Cowan case.

We have received a comminication from Mr. Kanner objecting to proposed Sec-
tion 1268.10. Also, although we had not previously received any substantial obe
jection to this section from the 500 persons to whom the tentative recommendation
was distributed, we have received obJjections within the last week or so from four
other attorneys. See the attached exhibits.

It is understandable that attorneys who specialize in condemnation cases
would like to have the condemnor's offer {or at least the appraisal in the im-

mediate possession deposit) sdmissible because it is unlikely that the jury would

ever go below this amount. These attorneys do not look with favor on cases where
an offer is made and the appraisal testimony by the condemmor at the trial is

below that offer.




Condemnation proceedings are unique in that the condemnor is expected to,
and many condemnors actually do, make a generous offer for the property. The
practice of attempting to buy property at the lowest possible price has been
Justly condemned. Hence, these ceses are not like the usual case where each
party is offering to compromise & disputed matter at a price most favorable to
him. Condemnors should be encouraged to offer generous amounts to condemnees,
not discouraged.

Tn normal litigation, it would be unthinkable to admit the offer of one
side as evidence to be considered by the trier of fact. One of the significant
changes made by the Evidence Code is found in Evidence Code Section 1152 which
mekes insdmissible the amount of the offer "as well as any conduct or state-
ments made in negotiation thereof.! The addition of the gquoted clause is justi-
fied in the official Comment as follows:

The words "as -well as any conduct or statements made in negotiation
thereof" meke 1t clear that statements made by partieg - during nego-
tiations for the settlement of 2 claim may not be used as admisslons in
later litigation. This language will change the existing law under which
certaln statements made during settlement negotiations may be used as ad-
missions. People v. Forster, 58 Cal.2d 257, 23 Cal. Rptr. 582, 373 P.2d
630 {1962).  The rule excluding offers is based upon the public policy in
favor of the settlement of disputes without litigation. The same public

policy requires that admissions made during settlement negotiations also
be '-‘: ex'Cl'u.dEd - L] " -

The Forster case was an eminent domsin case where the cordemnor had in effect
stated that its offer was based on its opinion of the value of the property as
appraised by it. BSection 1152 was phrased tc exclude the condemnor's statement
from admission as evidence. The same cbjections were made when Evidence Code
Section 1152 was proposed and enacted as are now made. Of course, then the
cbjection went to the problem generally, rather than to appraisals made in con-

nection with immediate possession deposits.
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It should be noted that the objection to Section 1268.10 goes only to some
of the cases where the "fighting figures" problem (or the so-called low ball
problem) is presented. That problem is not restricted to immediate possession
cases as is Section 1268.10.

Several writers state that the property owner is better off 1f the irmediate
possession deposit is fixed at the lowest possible amount the property owner is
sure to recover. I suspect that the average property owner, who is forced te
move and to finance the move with the money deposited, would disagree. He would
appreciste the highest amount the condemning agency is willing to deposit. He
knows he can always accept that amount and settle the case and also knows--like
any litigant--that if he litigates the matter he may not prevall and he may hdve
to repay eome of the amount received. In addition, the property owner has
interest-free use of the excess amount withdrawn from the time of withdrawal
until final judgment. (He need pay no interest on the excess amount withdrawn.
See Section 1270.06.)

It is a matter of policy whether & condemnor mist go into s condemmation
trigl with the trier of fact advised as to the amount it has offered for the
property. The likelihood that the jury will ever find a value below the offer
is remote. 1In practically every case, the jury will find a value above the
offer. The prospect of stimlating litigstion seems great if the offer is admis-
sible.

The staff finds nothing unconscionable if the condemnor whose offer 1s
rejected then presents his case using appraisal testimony for the lowest amount
a reasonable appraiser belleves the property is worth. The property owner, of
course, presents his appraisal testimony for the highest amount & reasonable
appreiser believes the property is worth. If the appraiser or appreisers who
present appraisal testimony for the condemnor have an unsound opinion as to -

value or if they are biased, the competent attorney representing the condemnee
-3-



cap demonstrate the same to the jury. The situation just described is the
situation that generally exists in litigation of a disputed matter--each party
presents his case by presenting the case most favorable to his position. To
shange the situation by requiring one party--the condemnor--to make a generous
offer and by then advising the trier of fact of the amout of that offer would
not be fair to the taxpayers generally and would tend to stimlate litigation.
Moreover, it would be contrary to the recent legislative decision made when
Evidence Code Section 1152 was enacted over objections by condemnees.

There is much that needs to be done to improve the position of the condemnee.
However, the Cowan case rule is not gsomething that should be retained. In this
cornection, for example, the tentative recommendation would make a significant
improvement in the condemnee's position. It would provide him with access to
the appraisal informetion upon which the immediate possession deposit is based.
See Section 1268.01{c) and 1268.02(b). This is a reform that has long been
urged by lawyers who represent condemnees. In some cases, the condemnee cannot
afford to have an appraisal made in order to evaluate his case, and the appraisal
data made available to the condemnee under the tentative recommendation will be
of aspistance to him in evaluating his case. It should be noted that one of
the writers who objected to the tentative recommendation suggests that such a
requirement be established (see Exhibit IV, page 5, footnote #t) .

The staff believes that Section 1268.10 of the tentative recommendation
sets out & highly desirable rule. However, the Commission may wish to revise

this section to provide that a witness called by the condemnor may be impeached

by reference to his appraisal report, statement of valuation data, or cther
statement made by him in connection with a deposit or withdrawal pursuant to the
immediate possession provisions. This revision would be consistent with recent
policy expressions by the Commission and would not appear to operate to defeat
the basic purpose of Section 1268.10.

Respectfully submitted,

John H. DsMoully

Executive Secretary
he
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INTRODUCT 10K
Memorandum 70-59, at pp|

of Pecgle Va ﬁawan, ! CA. 3d lﬂﬂ]
'immediate pcssession Iegasiat:ona
there that comm:ssien comments be|

. Ind:cate that it fs the 1ntention

. 5~8 undertakes a discussinn

énd its aff#ct 6n prepased
The staff reéemmends .
expanﬁed tO'axpressly~

of tha propased legis!ataon

to repeal the rule of the Cawan c@se._,f i

- The purpase nf this

”;f;fldum‘ta' n v@goruusly

: Lat me say pret;minarilv that the cgmmlss;on

conclus:on that an adequate depos

the owner {Memcrandum 70-59 P- ?)

the judgment expressed there, tha;

deposit is more va!uable than the

appraisa! made in connectlon wlth

ft 15 af great yalue to

is eminentlg saund but
the adequaey bf the
right to ", .. use the

the deposit " is a non<

sequ:tur, which bears no relationshtp ta the factual premnSe,

econnmlc rea!ity or tasthe d:spossessed owner 5 p!zght.

" The depesw is "adequate" onl: Ef tbe mvner can
uu*x

draw it down and use i_ to acqusra fepiacament prcperty or-

perform needed curative work on the remainder.,

if the

amount of the deposit isn't real -

to the threat of be:ng reduced by

%/ See discusston &€ ppi5-10,1af e,

i.a,; if it is subject

Jater lowbal I */




testimony ~ then it isn't “adeauéte" bﬁ-definiticn . because
it fa:ls to perform its primary funatnon- i.e., to supply
liquid funds to the c#npr to enabl¢ him to obtaln rep!ace-
ment property upoen dispossession. What gaod is a deposvt
if the ewner'cannot spend it without runnlng the risk that he
may have to pay some of it back after er he-already‘spent it
on replacement psoperty? o ~ : n'rrrr_iﬁ -
l submit an the bas:s of experience that the ‘owner
is far batter off with a !cwer but re1table DlP deposit
(i.e., a deposit he. can éggg_} tham he would be with a
spuriously “generoug“ degcs:t whnch turns out to. be a cruei
delusion. e |

in "3gigg§££Vv; Sugfribr Eoutg,IIBQZ} 137 C 575,

579, the. SuPreme court astuteiy observed that a depostt has
not been made for the owner if he cannot withdraw it from
court. lt is equa!ly true ‘that a depeslt has nat been made -
for the owner if he cannot sPend f' after it is withdrawn.

. lf the ﬁepcs;t 5 lndeed ton iaw, the cwner has
| the remedy of maklng a m@tian 0 lntraas_ tha daposit. Then,
if the court: mcreasas the depos:t aﬁd the ﬁwner :iraws it

down, the burden of any future reductian kit undertaﬁen by

the owner as & consciﬁus rssk, and not sprqng on him later

as a surprise.

| suggest that the staff recommendation on this




point evinces some naivete, as to the realities of this type

of litigation. Accordingly, instead of discussing the

legal aspects of the problem, there follows e brief
discussion of the practicalities of the matter,
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+es aﬂ.iﬁdﬂpendﬁnt appra:ser,

Lct'§ aper£y, qnd to test;fy

lifx_i*i f'

e appalssts are Independent

only nn the sense that they are emp!oyeﬂ by cantract rather

than be;ng on a condemnor 5 weekl
virtuai}y all their work for a ha
one. condemnor aften prov;dtng a 1

for some.

y payro!i.f Thev do
ndful of e&ndemnars with

ien's share of employment

in Ealifarnia 5taff g
or produced, there are no re
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Cf. Berger and Rohan,
Cmg:rncal Look Into the Prac

yssau County Study: An -
ices of cgndemnatnon“-'é?

umb ia Law Rev. 430 {1967},,




;nev:taoly, some of these ‘appraisers choose to
curry the favor of the:r condamnor-gmp!eyers by bringlng
In Iow appra:sa1s thereby hap:ng tb get repeat busnness.
While some of these appra;sers are ?ul}ty mf l1tt§§Amsre
than a natural to tham extreme cans&rvatismﬁj 1ﬁ,f”rmuiatung
their opinion, of value, others are b}atant "1owha11" art!sts.
| “The term “iuwba!!” des:gnatss an apﬁraisal which
s consciously made to-aome in at a ffgure below the BIP
'depOSlt or offer (usually the GIP deosit and the offer are

the same) The purpese af ¥} “!awbahl“ is twafold, First

ro di5°°“rage the PfﬁPEFty wwner frfﬁ; ﬁ

force hum to acquuesme sn the affe?&

verdict below the offer.l This tactic same mes works with

|nexper=enced owners* counsei who fon‘t knaw_”aw}to prepare
and put on a goad case, and therefsre antertain daubts about

their abtlity ta cinmb out af the "hale“ ‘st the trtal._

The “hole™, ancidentaasy,;'

the ccndemnor s trla! testimony fatlsf§é qﬁ{£ﬁéVﬁiP=depﬁﬁit

*/ —Please bear in mund that the owner is entitied to
receive for his property the ﬁ_:r,market vatue, i.e, "

" the highest price (see Sacramento etc, R. Lo. v, Heilbron
{1903) 15 cal 408, 409), not the average, ,_or most con=

"servatively est:mated pr;ce‘ i o \
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or offer,*/ To digress a bit further on termind!ogy, the
difference between the condemnor $ and the owner's tes-
timony is known as the “spread“ 'Thus,,the use of a "Iowball“

appraisar ancreases the “Spread“ ?nd if the Jury should reach

a compronuse verdict Spi;ttnng thé "Spread“ |ncreases the

probability that the verdnct wtll fall on a lower place ‘

. in the "spread" than it wouid if the_"spread" were honest

(i.e. if It were unaugmented by the “ho!e") The fore~
going probabillty s the second eﬁjective of. “lowball"f'
appralsals.,

Anather, and rarer varlat:on'of the “Iowba!l" is

the “disappearing appra;ser“ ploy; In th;s schem& the

condemnor htres-twd appraisers;-One comes in wtth an

‘opinion of va?ue beiow the offer [or OIP deposit) and the

other somewhat abeve ut.‘ These appratsers' repﬂrts are

then exchanged w:th ‘the owner undér the Las Angeles Supernor
Court eminent domain palscy memorandum or under ccP §1272.01
et seq.‘ At thgrtrial the-cwner puts on. h:s case and the

condemnor then folipw§ by Cal]ihg Its 1pw appraiser first.

Then when this appraiser Is finished, the condemnor rests

T

*/ To glve you an ‘idea of how fa? this can be c¢arried, there
was a case tried recently in the Los Angeles Super:or
Court in which the "hole™ was sbout a million dollars.
{John McLaurin represented the owner in that one, and
can undoubtedly supply details better than 1).

. __\




and never calls its high appraiser. The utitity of this
kind df7an abuse of the appraisé& data axchangé'has
probably been cr:mped by Regents

Morris (1968) 266 CA 2q &!6 629*632 fE}. 8 because of

!—E_-M

of the_yniv gf Ca!:fnrnua

that 0p|n|on‘s cendamnatlon of the'usa of @ mas{gadxng
appransai exchange as a tact:c of surprsse."Héwevef,:
this scheme 45 still used oh acc&sion by ‘Some condemnors.
| Appraisers who can be reiied on by candemnors to
c ome in with "1owball" apprazsais are 1n graat ‘demand , and

earn enormous Fees. For exampie there is one’ fellow in

the Los Angeles area vikiom: the Hivisaon of Highways used
heav:!y in cases in WhICh our o#fsse reprasented the awners.

T ime, after time, thts man would come :n wath “luwbali“

appraasals._ Finally, after a f&w years g¥ this, we decndbd
to look :nto h:s bias (as. a wnthess), and iﬂ Gne case 1ast
year we dnrected a Sabpoena ﬂucas ?ecum tc the Bepartment

of Pub}tc wOrks ta produce ccples af warrants paad to him

*/

~ of the exchanged appraisa}
Regents case is no isolate
"rial Tactics from the §t
1968 Proceedings of the Ef
pomain, Southwestern Legall
hrnebergh notes the preval

some condemnors.  See &lso
Truth", 4 Cal. State Bar

d incidept,
gndpoint of. the Condemnor',

Note that the . device of ta&pefang with the untegrcty

repoft, condemned in the
Saée Arnebergh,

hth Institute on Eminent
Foundat ion, p.6, where Mr.

ence of this techn:que among

Kansier, '"More” ‘Saarch for

our. 236, 239 (1969).




over the previous few years. We expected these warrants to
add up to a substantial figure, but the result startled
even us. In the course of the years 1964-1968, this one
appraisef was paid a total of $13?,k75.00! And this was
only by one condemnar- the Divisi&n bf Highways. (1} under-
Vstand he is now in the second year of his round the world
cruise on his own yacht)
What | have described abb&é-is ho court room rarity,
but & consistent paﬁé;rn of condugt Id wh;ch some éppraisers
engage, with the‘acquiescgahe_aneqéﬁcouragément‘bf a few

condemnors.*/ For example, some dondemnors use what is

known as a “status conference! whtch is a conference in
which the :ndependent appra:ser :5 required to delaver a
status report before his repert r$ comp!eted The appraiser
is then questuoned by condemnor‘s'personﬁel and-if'it appears
that His opinion of vaiue will be too high to suat his
employers, he is paid for work done up to then, and told
not to complete his report, Need!ess to say, he does not
testify in that case, Also need!gss to say, he gets the
message._ | i'

To sum up, the practice.%f-making an OIP deposit,

and then trying to undercut it by.&he ”lowball“'téchnique

%/ | understand that this practice is common among northern
California condemnors. '




is sufficiently frequent to cause concern. [n this context
the Cowar opinion is most salutary as it puts a limit

on this reprehensible pracrice and provides a device for
keep ing condemnors honest.

' As things stcod‘befere Qgﬂgg_the law was out-
rageousl? unfair, Under Evidenceéﬂode §822(b) a condemnhor
could bring in 2s an admission thé owner's offer or listing,
but the owner cmuiﬁ‘nat {because ﬁf cecr §]2h3.5[3]} |
bring in as an admission tﬁe‘factithat the condemnor through
its appraiserhad sworn under penalty of perjury ghat the
amount of the 0P depos:t canstatuted adequate security for i
the property being taken and dﬁmaged. What made this situation 1
s0 outrageous was that freeways a%d.ather prcdec;s oFteh_are ‘
years in'coming, and in the-n&an:?me blight and stultify
property in their path Thus, an%owner who fof-one“reascn
or anothey wanted 1o or hac to mcve, and (n desperation listed
his property with a_breker for a below-market price, could
have it throws back at him in a l%ter condemnat fon, But
a condemnor whose professional apéraiser made 8 formal ap-
praisal of value, and filed a éwa?n)affi&avit in Court
presenting the results thereof co%ld not be called upon

to tell the truth.




CONCLUS ION

| believe that the subjédt of this memorandum
may best be summed up by rafgreaceito the remarks of
Commissioner Gregory at the June Ié?ﬁ meet ing, when he
‘observed that the Commission eughtingt to have a hand in
the farmu%ation of any rules that ﬁou?d encourage perjury.¥*/
{f a condemnor's appraisél is good enough teo form
the basis of a staff appraiser's affidavit for an OIP, and
thereby the basis for an ex parte ¢aurt determ%natioh whereby
the owner is summarily dispassessaﬁ from his 1aﬁd, it ought
to be good enough to be introduced;inta evidence, at least |
as an admission, the same as an ow%er's offer or listing. |
Anything else encpurages:ail sorts of hanky-panky
which at times necessarily inviteséperjury. And that is
not an acceptable ingredient of an? fawsuit, much less a
condemnation which brings into queﬁtion the constitutional
rights of perfectlyinnocent a?tizgﬁs who are in Court solely
because they arbitvarily found theﬁse!ves in the path of some

public project, and wish to avall ihemselves of their

*/ This came up In context of the excess condemnation
discussion. Some condemnors® representatives urged that
in a two-phase valuation under Peopie v. Superior Court
(Rodoni) (1968) 65 C 2d 206, the condemnor who lost the
first phase trial should be permitted to exclude its
own testimony when the second phase valuation trial
commenced, so that it could in the sacond phase ciaim
lesser severance damages than it did in the first phase.

 L L




constitutionally guaranteed right tﬁ a trial by jury 50
that their just compensation is fa:tiy and |mpart:aily
determined, _ _
YA condemnatior trial is $ saber inqufry
into values, des:gﬁed to strske a just balance
betweén the economic interests of the publlc

and those of the Vandowner." $acrament0‘etc.

‘Drainsge Dist. v, Reed {1963} 215 CA 2d 60,69.

That type of proceeding w¢u d be free of chicanery.'
The Cowan opqnacn went a long way t?ward achievqng that
Jaudable obJectzve. | : 7 |

The Camm;ssznn staff ¢oncern,expressed at p.7
of Memorandum 70-59, ghat condemncr%‘ staff appratsals
and appraisers need “c}aarpratecti%n“ Igst_@qnéemnoré'
staff appraisals become “threme!y éoﬁseévative" */
evinces a concern Wlth ths wrong pr¢blem, | ¥ condemnors’
staff appraisers are go;ﬂg to Conﬁﬂfuuﬁ!y arrive at fower
appra;sals than their’ honest op;niom and if they are goung

to knowingly srgn affldaV|ts Falseiy tnd:cat:ng lower

opinions of value than their hnnestiy held belief, then

*/ | cannot fail to observe that thus concern of the
Commission staff necessarily makes @8 devastating comment
on our governmentai agencies’ integrity.

.
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ohviously 3 different kind of legislation is called for,
Cf. Penal Code §5118a, 119, (And as for the condemnors'
Neute tactic described at p.8 of Memorandum 70-59, of
having an attorney rather than an appraiser sign the OIP
affidavit to svade the Cowan ruie,gﬁf, Penal Code $122}.

Or to put itraﬁether way, when there is a rash
of bank robberies, a right«thinkiﬁg society goes aftef the
bank robbers; it dmeé nor order th% banks closed.

The Lowan_rule oughi to Ee codified, or better
yet, CCP §1243.5{e) ﬁught.to be repealed. This would do
away with much hanky~panky and pr@ﬁéte an atmbsphére of

a search for truth in condemnation trials.
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July 24, 197¢

California Law Revision Commission |
school of Law :
Stanford University

stanford, California %4305

Re: Law Revision Memorandum 74-59
Proposal to Repeal Principal of People v. Cowan,
1 cAa 3d 1001

Gentlemen:

I wish to oppose the above recommendation.

As a general practitioner 1 have tried approximately
seventy five condemnation trials in | the last fifteen years
and, having occasionally baen subjected to the *lowball”
technique; I disagree with the prcp?sal.

The rational of the memorandum!prcposal is that the
admission of security deposit appraisals "would cause con-
demnors to seek to make unreasonably low security deposits.”
1 CA 3d 1006. The propeosal is based upon the general dis-
honesty of condemnors. Thalt is really a great reason for any

law.
Yery truly yours,
4
-
T g "; | \:' c? fﬁ‘p—
PP R ;{ e
£ g J’,
Gerald Bl Hansen
S :
GBH:bl
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THOMAS G. BAGGOT
ATTORNEY AT Law
SUITE 34850 CR_QCKER-CINZ NS PLAZA
Bi1 WEST SIXTH smj:-r
LOS ANGELES, CALIFORMIA SOOI
TELEPHEHE G26-6444

July 28,,1970

. California Law Revision
School of Law
Stanford University
Stanford, California 94305

Gentlemen:

X have been informed that the Law Review Commission now
has before it a2 recommendation that there be legislation to
nullify the effect of the decisionh in B é vs. Cowan 1.
3rd 1001. The proposal apparentl states that [ n_adequate
@epoait is of more value to the condemnee than the fight-to ==

use the appraisal made in comnection with the deposit and (2)
C | the Cowan decision will be of little, if any, benefit to, and -
' " . will have an adverse effect on, cpndennees. ) : o

I strongly disagree with roth of the above opinions. In
my- opinion, the Cowan dscision is| clearly correct and is ge-
 nerally salutary in effect to both condemnors. and condemnées:

' because it is basically a decisiop that declares that an ap=-.
praisal of the subject property mpde by & qualified appralsar
should be heard by the trier of fpct regardless of whom it
hurts or helps. Furthermore, it is in.accordande with the .
basic rule of evidence that an admission of a party can be
used against him in litigation. ither party to an eminent
domain proceeding should be allowed to call, as his own wit-

' ness, any qualified person who hag appraised tha dubjéct
property. The practice of some condemnors‘ofﬁgﬁg@ucﬁhgﬁn
lower appraksal when the owners refuse to settls should be

discouraged and the Cowan decision is one important step in

that direction. For all of the apove reasons, it is my.

opinion that the proposal to nullify Cowan shcutﬂﬁhaf;giggted;:"

" Very truly yours,

eorroe G155~

) THOMAS G. BAGGOT
' C) _ TGR/tb o
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DESMOND, MILLER & DESKMOND

ATTOPENEYS AT LW : Ea8®e [ DESMOND
GdEE b
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£ warNE MILLER
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Genileuwen:

1 have practised law almest sxiclusively in the condemnation
field, on behalf of properly owners, for the past ten years;
and am therefore naturally interested in the deliberations
and activities of vour Cemmission.

I am advised that there is a proposal before your Commission
that the rule of People v, fewan, 1 Cal.App.3d 1001, be
repealed; and wish €6 go onm record as cpposed to any such
statutory change for the reasons hereinafter set forth,

The plaintiff-condemnor in Cowan was the State of
California acting by and th¥ougk the Department of Public
Works. The project constituting the subject matter of the
condemnation was a Ereeway. It therefore seems meet and

proper that, for purposes of analysis and example, the
policies and acquisition activities of that agency be
discussed, ‘ _

The Right of Way Menual of the State of California, Depart-
ment of Public Works, Division of Highways {Uperations),
Sixth Edition 196#&, provides that:

“This 6th edition of the Right of Way
Manual is a compilazion of standsrds of
policy and procedurs which are presently

utilized by the Right of Way Departmeant. . . ."
{Forewerd, p. 5) -
“The Tundamental operational poiicy of
the Department is that all procedures shall
be diredted to ascuve that properly cwners :
receive just c&mpensatien, unkost courtasy !
and maximum consideration. o

# % ot
(p. 27, Section 1.041}) (emphasis
o added) .
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“The purchase of regquired property rights
will be made only after a written appraisal
of their market value has been completed
and approved. The appraisal staff will

~thorsughly investigate and consider every
material fact regarding the market value of
the appraisal property. The appraisal will
be made in accordance with the highest pro-
fessional appraisal methods and ethical
s tandards and with constant regard to the
rights of the property owner and citizens.
of the Stats. It will comply fully with
the Constitutién, Statutes of the State of
falifornia znd rules and regulations of the
Department. 1t wiil be promptly adjusted
when new data indicstes revisiomns are
appropriate.” : :

{(p. 32, Section 2003)

vpAcquisition personnel should be
assigned, commensurale with the problems-
invoived to make pre-appraisal calls upon
property owners. . . S ) - :

® R %

The ‘acquisition agent shall deliver the
booklet TYOUr Property, 10uf State, rour , :
gggﬁggzﬁ,‘ T Should ithform the property ' ~
 Owner that he is the Stale representative : '
assigned to purchase the property and that _
C he will answer any gu2stions either at this . .
time or when bhe calls again after the C
appraisal 1s completed.™ '

(p. 90, Section 3002} (emphasis
g . added}

the Booklet refsrred to in Section 3,002, supra,
to wit, "Your Property, Your State, Your Highways,”
states: - ' ‘

and acquisition of properties
highway purpeses 1is the

=

=

[V

)

oW
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responsibility of the Right of Way Depart-
ment of the division of Highways . . .
The right of way agent whoe handed you this
publication was perhaps your first personal
contact with the Divisien of Highways, He
iz -the person who has been assigned to T
asSisl you. Wiz initial preappraisal call
15 Fo provide vou with general information
concerning the highway project, and to let
you know that a representative from the
FIghit of way departmeni's appraisal staff

, ﬁ?%i a1l In the near fweture to gather data

GEsential in determining the value of your

property .

{pp. 7-8) {emphasis'added)'

YA real estate settlement with the
Bivision of Highways is handled in the same
manmer 25 any .private transaction for the
sale of property. . . ." - o

{gp. 11}

"0f thisz you csn be sure: You will not be
approached to discuss the sale of your -
propecty until it has had thovough analysis
and a sound appraisal 1o protect your
interests. . . .U ‘ ‘ :

e

“When the right of way vepresentative calls
to discuss the purchase of your property, he
will be fully prepared to answoar your questions
and will provide you with complete information
gn details and procedures.”

{p. Z0Y (emphasis added}
A report of proceedings of a two-day Natiocal Institute of

the American Bar Associatiom, on September 20-21, 1958, in
i
5t. Louis, Missouri, sntitled, Condemnation, Compensation

and the Courts {American Bar Asst., 1968} contains a
transcript of presentation entitled, "Vaiugtion for Condenm-
nation” by Doxter D, MacBride, then Assistaut iChief Right
of Way Agent, Division of Highways, Right of Way Dept.,
State of California. Mr. MacBride, there, after stating
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his experience comprehending Y. . . about 25 years at
federal, state, and city government levels, concerned with
public work projects invelving airport, highway transit,
water power, site espansion facilities . . . {and having]
. . . represented property owner and govermment in the -
capacity of attorney, appraiser [and] right of way
. negotiator . . ." {(p. 8) makes certalr statements germain
" to the question before your commission, to wit: '

“In terms of this environment and _
experience, it may be helpful to note that
condemnation is a minor (statistically) part
of the total process. Generally, the major
portion of all governmental acquisition is
achieved by contract acquisition (nsgotiated
settilements). In Califorrnia in an annual
State flighway acquisition program of some
10,000 parcels, representing approximately
£200 millions, less than 36{ parcels may
go to condemnation.' '

&9
., , the governmental rvepresentative
special and particular

fiduciary resvponsibility, and thers are
few professionals in the world. of conden-
nation, acguisition, valuaticn who are not
aware of ths responsibility of government
to (1} define the private property ‘
reguired, {2) arrive atl a dollar opivion
of fair value, (3} offer the fair value to
the owner,. (4) perform with courtesy,
vracticality, expedition.

—

13

Bach who studies these four ‘ftests’
may conclude, according to his experience,
as to the success of govsrnment at
federal, state, city, county levels.

L My~ own-conclusion: ~government has L
n,-iaiién_shﬂrt;‘eﬁpsciailv as to test No, ¥, 0
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'‘Offer fair value to the owner.! . . . M *®

It is respectfully urged that the pattern represented by
the aforesaid policies fand autualiy implemented in
practice according to thls writer's experience) is a
"sales program” by the condemning agency to prospective
condemnees - designed to dissuade thoese potential con-
demnees from the necessity of seeking counsel beyond that
- of "their State representative," who is represented to

be comnitted to "assist' them. In the process, information
" is secured from the landowner for the appraisal of his
property on the representaticn that the property will
receive a . . . thorough analysis and a sound appraisal
to protect [the landownerfs] interests., . . ." As sug-
gested by Mr. MacBride, the '"sales program" is quite
effective ~-- only about 3% of the State hlghway acquisi-
tinns u;tlnately going to condemnation.

As to the landowner who, for whatever reasom, 1is not
persuaded, of course, the process dees not stop, If
immediate possession is require:d, information from the
staff appraisal is used, sub rosa, te secure from the
Court, ex parte, an order of immediate possession., **

*Mr. MacBride's conciusion seeoms, according to the
language following that guoted, intended to except his . own
agency from the "ipndictment," The experlance of this writer
has bheen such as to preclude such charity. More 1ﬂportantly,
however, there is nothing in the Cowan fruling which dissuades
proper conduct; rather, as hereinifier set forth, it can
enly serve as a proper chegk upon California rondamning
agencies living up to self-expressed high ideals.

**¥As vour commission is, of course, aware, California
has by statute determined upon an ex parte but judicial
proceeding to determine "probab*e just . compénsation.," By
this prcceeding, ne netice is given the landewner until
the order of possession iz an accomplished fact; and no
spportunity is affcrded the iandowner to cross- examine
the declarant whose statsments establish hrébabxe just
compensation. Query: Why should not the appraisal report
be re%ulred by statute to accompany theé sx parte appllca-
tion for IHMEdlath possession? - | :
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The uvnpersaaded landowwer ar this point probably retains
an attorney {for whese faes under the existing state of
the law he is not entitled to f(L”V”TF). The zttorney,
desiyous of a:aiw~?‘ y his zlient's position relative
to licigation weni, #ould like to review the
13yrai§11 af 3 epparis agsnts wno have so ably
Tassrstag” the Landowner in collection of infermation
an:d apprais i;g the properiy "to protect his interests.”
But, like zo wmany salics prograwms, the persuader’s charnm,
being atter atl ﬁnly skip dogo, persists only 50 Tong as
there iz 2 chance of 2 cunsummated transaction on the
persuader’s terms. W®ith an attorrey in the plcture, the
unpﬂ",bwdeu Aﬁpd-~.;r fFinds that ast only are his erst-
while "assi ficklie, but the date znd appralsal
informaticn {te wﬁith he h‘nk91¥ contiibuted under
representations it was In his best interests) suddenly
but assuredly becomes confidentisl, non-disclosable,
and tihe private and invielate property of the condemning
azgency. The informatior collectod, assimiluted, and
evaluated by the utitization not anly of the infermation
taken from the landewner but alsc of the vesources of
the State® at the command ni the condemning agency, 1o
be sure, may be used by the condsy agency {(regarding
securiiy deposit background, st trialy;
but, God-forbid that ait this disclonsure be
insisted upon “to protect {the ner'd dnterests

;}_‘

Cowsn represented a insuring that coendenmning
agencies live up to -stried ant professed
idealism and profes

it is rvespsctiully urge:d that 2
“sales progrem,” ave not wisleading the

[>2
s
g

r whose anly Twrong®
rhe ~a4e¢ program
.:;

TEE

* of which the 1t GwWhay i3 o4 me
consists af heino e
aftareszid in ths 1

*% That such checks are indesd requirsd needs no further
graphic dllustration thas the argusent of the 1ﬁ¢mnzng
agez cy on appeal in n othat Y., t a ﬁaﬂger of having
their own aapraisers the cther s de, would

1

b i
+ - N L
PO BEsd unrs ‘.,}c-ﬁar;
rra, at p. 104948]

cause condemnors te
deposits.”  {Cowan,

¥ iow secdrity
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condemnees then they cannot he significantly harmed by

the Cowan rulicg; whereas, 1f they are misleading the pros-
pective condemnees then iz it pot important that ax least
the 3% ncn-persuaded serve as 2z check upon their
gctivities?

In ciosing, under ¢ircumstasnces wherein the condemnor
espouses that "all procedures shall be directed to assure
that property ownevs roceive just coampensation,” me-thinks
the condemnor protesteth too mech the (owan ruling.

Respectful ly submitted,

DESMOND, MILLER & DESMOND

’{l“ 1 l.-, "‘ "".
By foi ?
;’; ‘. :1 -fi,,. : ,__I". L
Rl CHARE 'LZI LR "Z‘q
JREIr:RED: bk
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OF COUNSEL

JOKH &. THORPE A BUILDING
ROGER ®. SULLIVAN 2OS Rowar & DAVID A.WORKMAN
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"HENRY K. WOSRKMAN
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MICHAEL 2 BELCHER
JOHN 4 DEE

July 31, 1970

Ccalifornia Law Revision Committea
gcohool of Law

Stanford University

gtanford, california 94305

Re: Ccondemnation Law and Procedure

Gentlemen:

C: : I have just been handed a copy of Law Revision
Commission Memorandum 70-~59 concerning the subject:
"gtudy 36.35 -~ Condemnation {Posseqslan Prior to Final
Judgment and Related problems}." T have not had the g
opportunity to examine the proposed prOVileHS of 1
§1268.10, but the purpose of those provzsluns is made
clear at pages 7 and oE Memoranduam 70-59

Mr. Roger Suliivan of this firm specializes in
the trial of eminent domain cases, and I have also had
considerable experience in this field. It so happens that
T handled the successful appeal in Peopie v. Cowan,

1 cal. app. 3¢ 1001, to which you refer at pages 7 and 8
of your Memorandum.

Tt ig my belief that attorneys representing
condemnees would unifornmly disagree with your comments
and with the proposed provisiong of §1268.10. And, to a
man, they would endorse the obijections raised by Mr. Forn
in his letter attached az Exbhibit v to your Memorandum.

Plaa“ﬂ understand that condemnees and their
attorneys are not at all noncerned about the prospect that
staff appraisers may grow incre ggingly‘monservative in
their appraisals which determine the security deposit as

(:j a result of Cowan. This is so for three reasons. First,
I think we can assume that in rany instances condemnpors R
will play fair with the condemnees who are, after all, a Do
part of the public served by the various condemning bodies. ... ...
In. other words, I think many staff appraisers wlll_make an ..
honesL evaluation for ‘the purpose of the affldavm e D
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Second, as noted in Cowan, the eecurlty deposit
can always be raised by tha court on an appropriate motion
by the condemnee made under the provisions of CCP §1243.5(4).

Third, the gize of the security deposit is really
not a matter of any great concern to condemnees who are
primarily interested irn the ultimate award, upon which
adequate interest will be paid to the extent the security
deposit falls short,

As a matter of facl, the only oOppressive feature
of the procedurs for withdrawal of security deposit is
the posgibility that the condemnor will present substantially
lower valuation testimeony at trial., This isaves the con-
demnee who hag withdrawn the deposit, in the reasonable
belief that it represents the condemnor's honest opinion
of just compensation, literally holding the bag. Without
the right to call the staff appraiser who authored the
affidavit, the condemnee cannot safely withdraw the entire
security deposit. If Cowan tends to make staff appraisers
rore conservative that is far better than putting condemnors
in a position where they can play "low ball” at trial with
impunity.

In conclusion, I cannot share your concern that
chan will have an adverse effect on condemnees. Affidavits
supportlng saourity deposits should be made by competent
appraisers, nob attorneys, and such appraisers should be
stbject to call as valuation witnesses in the event the
condemnor thereafter elects te present substantially lower
valuation testimony. : :

Very truly yours,
e
?Vfw’f: o/ ,,'_;[-
:ij ,,ﬁfz%‘%' /z’f»a%,“qh_
{FﬁRY B WDRKMAN

HEW: cec
ce: dideon Kamner, Esd.




